February 26, 2009 Call of State M/W/DBE Directors in relation to the ARRA
Agenda:

· Contracting provisions under the federal economic stimulus package, the American Recovery and Reinvestment Act (ARRA) and special requirements of states or other grantees; looking at good faith effort attempts
· Specific provisions of ARRA for USDOT DBE programs; issue of certification lists

· Opportunities within the stimulus package for M/WBEs

· Specific actions of the network of state directors RE the stimulus package

Elise Lancaster of Michigan is on the NASPO Board and Chair of the NASPO Committee for Federal-State Relations. There were late changes in the bill and still trying to determine implications for state procurement. NASPO is working with a number of other state associations and the federal OMB. There is a question related to how far should the Federal Acquisition Regulation (FAR) extend? An earlier draft had said that FAR was required for grantees, but that was taken out. Under certain programs, FAR is required for states, such as USDOT and EPA. But generally the bill calls for all contracts to be bid competitively.
NASPO has a website that is posting information and that will be forwarded to this network. The recommendation is to work with state procurement officials, but in some cases NASPO needs more specific information before it can provide guidance. NASPO’s understanding is that FAR requirements are not in there for states, but this still needs to be clarified.  There were a lot of different drafts of the bill and that has caused some confusion. The two main points that need clarification for states are: 1) What is up with the FAR, and 2) Is there a common reporting mechanism?
Tim of the Insight Center reports that his understanding is that what is required of states and local governments receiving ARRA grants is no different from what it usually required. The SBA Small and Disadvantaged Business office said that it is up to each federal agency how grantees must conduct procurement practices and that only the USDOT and the USEPA have specific procedures in place now, the DBE and Fair Share programs, respectively.
Title VI of the Civil Rights Act still applies to all states and local governments, ensuring that there is equal opportunity in contracting and employment. That is up to each state how that happens. One other question that Tim has is whether each state is required or able to report M/WBE contracting to the federal government when it chooses to utilize an affirmative procurement process in connection with ARRA funds. 
Franklin Lee, a member is the Inclusive Business Initiative national advisory committee, reports that the federal government should give more guidance on M/WBE reporting, since they will want accountability on the spending. Will they have special forms? Tim reports that he understands that Tier 2 contract reporting is required, with the states considered Tier 1, meaning that states would need to report prime contracts with S/M/WBEs to the federal government but not sub-contracts. Are references in ARRA to the FAR general? Tim reports that in relation to federal grants to states, it is up to each federal agency how they will require state grantees to follow the FAR. 

One question that Franklin raised: The FAR requires a certain amount of small business participation. If a federal agency issues a grant to the state, those provisions may not apply in the ARRA. Aside from USDOT and EPA, there is a lot of energy infrastructure money. Does anyone know how that will be allocated? Through Energy or Commerce? There is also energy efficiency money – weatherization – through HUD. USDA has some rural energy infrastructure dollars.

 Michael Jones-Bey of Empire State Development (New York) requested a grid of each federal agency and who is responsible for the various ARRA funds. For example, Michael has heard conflicting information from USDOT and FHWA on whether a state can run its own MWBE program alongside the DBE program when a project has FHWA funds. He wants to be able to use their state program on the federal funds since they have 7000 firms certified by the state but only 900 certified through the DBE.

Most state DOTs consider a project  to be a federal project when there is one dollar of federal funds and must utilize only their DBE program in that case, based on guidance from the USDOT. Yet, Michael was told by the regional FHWA representative that the state could choose to add a state program onto a project that includes both state and federal dollars. Michael asked if anyone has received a waiver from the USDOT to utilize its MWBE program instead of the DBE program. No one has, although the City of Chicago is asking the USDOT that it be allowed to do that on ARRA projects.
The EPA has the Fair Share program which does allow states to use their own M/WBE certification lists in addition to or instead of a DBE certification. Vicky Schiantarelli of Washington reports that Washington uses its M/WBE certification list on EPA-funded projects, which includes 2700 firms. The larger counties and cities in Washington do a good job with the Fair Share program but smaller jurisdictions struggle.

Michael asked if states can require local jurisdictions to follow the state’s M/WBE goals when they receive federal subgrants or state funds? Yes, Washington requires that for EPA dollars going through the state, as well as on USDOT subgrants to local governments. Washington has been able to hit or exceed its EPA goals of 10% MBE and 6% WBE. Maryland has also been hitting its goals because it requires a sub-contracting plan and has improved its monitoring on the back end of contracts. Maryland EPA has an MOU with Baltimore to use its own local goals (35%) on EPA-funded projects. Michael asked for a grid for each federal agency, including USDOT and EPA, in terms of what they require and what they allow in terms of certification.

Does it help to collect M/WBE procurement amounts even if you do not have spend or sub-contracting goal? Yes, the reporting helps. Washington lets the Governor or legislature know if a state agency is non-compliant in collecting and reporting their MWBE data. How do you ensure that a DBE program is only helping white women (non-minority DBEs)? That hasn’t been the case in Washington, but it depends on the industry. What makes the Washington program successful, since it is voluntary due to I-200, is labor-intensive relationship building on the part of purchasing agents in state agencies with MWBE firms. 

Franklin announced that the Black Legislative Caucus of Oklahoma, with support of the National Black Chamber of Commerce, has filed a Title VI complaint against the Oklahoma DOT due to very low utilization rates of African-American firms. States are still required to fulfill requirements of Title VI of the Civil Rights Act, in relation to ARRA funds flowing through states, even if FAR does not apply to states.
Opportunities for MWBE and other Small Businesses in ARRA:

1. Broadband Technology Access – Allows for public-private ventures. There is $2.5 billion within USDA to extend broadband to underserved rural areas and $4.7 billion through the Dep’t of Commerce to extend broadband to underserved urban areas. States need to provide a 20% match on the Commerce funds. This is a potential niche for MBEs to be involved in, an opportunity for new entrants and to build capacity.
2. Updating the electric grid and energy system, including through the Dep’t of Energy, $2.5 billion for renewable energy supply, $4.5 billion for smart grid technology and transmission, $2 billion in advanced battery and vehicle research, and $400 million in venture capital for cutting edge energy R&D. Can we create capacity building on these projects?
3. Weatherization is another opportunity – through Energy, HUD, and DOL for job training. For example, South Carolina is getting $50 million in WIA funds related to weatherization, home and business inspection training, and carpentry related to solar panel installation. Through the Dep’t of Energy there is $5 billion for weatherization of homes and businesses and $4.5 billion for improving the energy efficiency of federal buildings – 75% of federal buildings will be improved. Through HUD, there is $4 billion for weatherization and energy efficiency within public housing and additional funds for similar activities within Native American housing and assisted housing.
4. Analog to Digital Conversion - $90 million for education and outreach in underserved areas, through Commerce.
5. Water Infrastructure, including trenchless pipe rehabilitation, to replace dilapidated urban piping systems. This seals a pipe at one end in order to treat and repair existing pipe and extend its life 25 to 30 years. MWBEs could be trained and certified to do that work and then follow the ARRA dollars. There is special equipment, so financing is necessary. One piece of equipment is $250,000, for example. Through EPA, there is $4 billion for clean water and waste water infrastructure. There needs to be financing and bonding provisions. There is a lot of money - for example, Columbia, SC, spends $100 million annually on water and sewer contracting and less than 1% goes to MWBEs.

6. Three DBE opportunities through the USDOT, including $20 million for transportation technology training for owners or workers, only available to DBEs; $20 million in bonding available only to DBEs when working on ARRA projects; and $310 million for the Indian Roads program, open to all firms.
Specific actions of the network:
· Connecting with the Coalition for an Equitable Recovery, with Zenita Hurley of Maryland DOT and Keller Hayes of Colorado MBE office agreeing to represent the state director network

· Staying in touch with NASPO. Elise Lancaster of Michigan can help be a liaison.

· How about a website? Tim will send out a list of websites of information and create a recovery site on Insight Center’s website.
· It is important to make sure that the law is enforced.

· Only New York and Massachusetts have said that the MWBE directors are active in the state-wide committees discussing how the states will deal with procurement and spending as part of the ARRA. Washington is preparing specific outreach for MWBEs on how they can participate in the stimulus package.
· State directors should work with the regional GSA representatives on helping MWBE firms get federal contracts. Tim will put the link up on his website.
· Maryland DOT is working on information for DBEs on how to take advantage of the stimulus package. On the capacity issue, Zenita Hurley asks if certification agencies can get together to discuss how to speed up certification of new firms to take advantage of ARRA. What are some best practices? New York is getting state DOT to accept the state MWBE certification, with the addition of a net work form, in order to expedite the review and certification process. Michael will forward to the group. Maryland also processes DBE and MWBE certifications together and has an MOU with Virginia and District of Columbia to accept DBE certifications from each other.
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